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IF'APAHTIA SAK CIIOCIB 3ABE3ITEYEHHS BUKOHAHHSA
30b0B’SI3AHHSI Y BUKOHABUYOMY ITPOBA/I’KEHHI
Hocniosxcyromocs niocmasu i npoyedypa 3aiyueHus QiHanco8oi ycmanosu sk
2apanma BUKOHAHHS ODOPIUCHUKOM 30008 ’S13aHb NPU BUKOHAHHI CYOOBUX DIleHb NPO
CMsACHEeHHs 3 OOpXHCHUKA NepiooudHux niamedxcie 6 Yxpaini. 3uauna yeaea
NpUOINAEMbCsL PO32iA0Y THUUX CROCO0i8 3abe3neyenHs: GUKOHAHHS OOPIHCHUKOM
30008’a3aHb 30 cnaamu nepioOuYHUX NAAMeNCi8, 30Kpema: 3aMiHu OOPIHCHUKA,
nopyka ma 3acmasa. Aemopom o0OTPYHMOBYEMbCA NONONCEHHA NpO me, U0
eapaumis € OOHUM i3 CnocoOi8 GupiueHHs npobiemu 3a0e3neueHHs CHIamu
OOPIHCHUKAMU NePIOOUYHUX NAAMENCI8 V BUKOHABUOMY NPOBAONCEHHI, OCKLIbKU
2apanmisi. Modice cmamu Yikagow BCiM YUACHUKAM NPABO8IOHOCUH. Bupiuienusm
npobiemu Modce cmamu HAOAHHA (DIHAHCOB0I0 YCMAHOB0I0 2apaHmMii U000
BUKOHAHHS ~ OOPICHUKOM ~ C80IX  O0p2osux 30008’a3aHb Y  BUKOHABUOMY
NPOBAONCEHHI, AKWO OOPIUCHUK 3Mie 3HAUmMU 0dcepeno 3apoOimKy 3a Medcamu
Ykpainu.
Knrouogi cnoea: capanmis, 3amina OOpIHCHUKA, NOPYKA, 0OMedNCeHHs npasa,

Qinancosa ycmamnosa.

Yatchenko Yevhen. A guarantee as a way of enforcing a performance
obligation in enforcement proceedings

The grounds and procedure for involving a financial institution as a
guarantor of the debtor's fulfillment of obligations in executing court decisions on

the recovery of periodic payments from the debtor in Ukraine are investigated.
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Considerable attention is given to other ways of ensuring that the debtor fulfills
obligations to pay periodic payments, such as the replacement of the debtor, surety
and pledge. The author argues that the guarantee is one way of solving the
problem of providing debtors with periodic payments in enforcement proceedings,
since the guarantee can be of interest to all parties to the relationship. The solution
may be to provide the financial institution with a guarantee that the debtor will
discharge its debt in enforcement proceedings if the debtor is able to find a source
of income outside Ukraine.
Key words: guarantee, replacement of debtor, surety, rights restriction,

financial institution.

Y UMBUIBHUX Ta ¥ JEAKUX IHIIUX TPABOBUIHOCHHAX 3 TMpajJiaBHIX dYaciB
NPAKTUKYETHCS TapaHTIs SIK CIOCIO 3a0e3MeyeHHs BUKOHAHHSA 3000B’s13aHb, OJTHAK
y BUKOHAaBUOMY ITPOBA/>KEHHI B YKpaiHi rapaHTis MOKHU 110 HE Ha0yJa HaJeKHOTO
3acTocyBaHHs Ta momMpeHHd. OCTaHHIM 4YacoM CTa€ JOCUTh MOIIUPEHOIO
CUTYallisl, KoJIn 0co0a, sika € OOP>)KHUKOM Y BUKOHABUOMY MPOBAKEHH1, 30KpeMa 3
OPUBOAY CIUIATH aJiMEHTIB Ha YyTpUMaHHSA JWTHHH, dYepe3 0e3poliTTa Ta
BIJICYTHICTh 1HIIIOi MOMJIMBOCTI 3apOOWUTH KOIITH, TPUBAIMM dYac HE Mae
MOSKJIUBOCTI CIUIaYyBaTH KOIITH 32 BUKOHABYMMH JOKyMEHTaMu. SIK BUAHO 13
TEKCTy OCTaHHIX 3MiH, BHECEHHUX 3aKOHOAaBIeM 10 3akoHy Ykpainu «IIpo
BUKOHaBYe mpoBakeHHsS» Big 02.06.2016 p. 13 3MiHAMHU Ta JONMOBHEHHSIMU
(Hamam 3akoHy), 3aKOHOZABIIEM OOpaHO TIUISIX CTBOPEHHS JIOJATKOBUX
HECTIPUSATIIMBUX YMOB Il OOp>KHHMKA 3 METOIO0 CIIOHYKAaTH WOTO 10 TMOTAaIlleHHS
3a00proBaHOCTI MO CIIaTi aliMeHTIB. 30KpeMa, BiImoBimHO 10 4.9 cT. 71 3akoHy
BUKOHABEI[b BHHOCUTH BMOTHBOBAHI MMOCTAHOBHU MPO BCTAHOBJICHHS TUMYacCOBOTO
oOMexeHHs OOp)KHWKA: y TpaBi BUI3AY 3a MeXi YKpaiHHM, y TpaBi KepyBaHHS
TPAHCTIOPTHUMU 3acobamu Tomo. bopkHWKa, KWl Mae€ 3Ha4HI CTaTKH, aje MpU
IIbOMY HE CIUIa4y€ aJIMCHTH, BCTAHOBJICHHS 3a3HAYCHHX OOMEKEHb MOXKE
CIIOHYKATH JI0 MOTalieHHs1 3a00proBaHOCTI 31 CIUIaTH aJIIMEHTIB Y IOBHOMY 00CS31.

Cnmin BpaxyBaTH, IO 3Ha4HA KUIBKICTh OOPKHHKIB HE Ma€ HE JIMIIE BEJIMKHUX
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CTaTKiB, a 1HOJIl HABITh BJIACHOTO MOMEIIKAHHS, 2 TOMY BCTAHOBJICHHS I110JI0 HUX
ux oOMEXXEeHb HE JIa€ 1 He MOXE JaTh OYIKYBaHOTO pe3yibTaTy. biibiie Toro,
BCTAHOBJICHHS  3a3HAYeHUX OOMeXeHb Mo30aBisge OaraTboX  OOpPKHUKIB
MO>KJIMBOCTI 3apOOMTH HEOOXIJHI KOWITH 3a MeXaMu YKpaiHu, OCKUIbKM BOHU
MIOCTAHOBOIO BUKOHABISI OOMEXKYIOTbCA y TpaBl BUI3AY 3a Mexi YKpaiHu. SIKio
BCTAHOBJICHHSI OOMEXEHHsI Yy TMpaBl KepyBaHHS TpPAHCIOPTHUMHU 3aco0aMu
0oOyMOBJICHE HHU3KOI0 YMOB, 3akpimieHux y 4.10 cr.71 3akoHy, a TOMy He
3aCTOCOBYETHCS y BUMAJKY, SKIIO 1€ 1M030aBisie OOP)KHUKA OCHOBHOTO 3aKOHHOTO
JpKeperna 3aco0iB I ICHYBaHHS, TO B NMHUTAaHHI OOMEXEHHs OOp)KHHUKa y TpaBi
BUI3Ty 3a MEXi YKpaiHu IIe HE 0OyYMOBJICHO 3aKOHOJIABIIEM KOJHUMH yYMOBaMH.
Binrak 3a3HadeHa mpobiieMa € aKTyalbHOK, OCKUIBKM CHUCTEMaTHYHA HecIuiaTa
OOp)KHMKAaMHU TIEPIOJMYHUX IIIATE)KIB y BUKOHABUOMY TPOBAKCHHI MPOJIOBXKYE
Matd Miciie. MeTow i€l CTaTTl € JOCHKEHHS JOIUIBHOCTI 3aCTOCYBaHHS
rapaHTii Sk crnoco0y 3abe3leueHHs BUKOHAHHS 3000B’s3aHb OOPKHUKOM J0
pETyIIOBaHHS MPABOBITHOCUH Y BUKOHABYOMY IPOBAKEHHI, 30KpEMa B YaCTHHI
CBOE€YACHOT CIJIaTH OOPKHUKOM TepIOAUYHUX TiaTexiB. OJHUM 13 3aBIaHb CTATTI
€ JOCHIPKeHHS TIACTaB 3aCTOCYBaHHA y BHUKOHABUYOMY MPOBAKEHH1 HUBUIHHO-
IPaBOBUX CIIOCOOIB 3a0€3MeUYCHHS] BUKOHAHHS OOP>KHUKOM 3000B’s3aHb, 30KpeMa
rapasrii.
3HauHy yBary JOCHIPKEHHIO TMpOOJieM BHKOHABYOTO MPOBAIHKCHHS
OPUAUIAIOTh BITUYM3HSHI HAYKOBII y MOHOTpaQiYHMX JOCHIIDKEHHSAX Ta
HABYANBHNX TI0CIOHMKAaX («BHKOHAHHA CYJIOBHX pilleHb» 3a 3ar. pex. M.
Mtedana (2001), dypca C.A., Ilepbak C.B. «BukoHaBue NpOBaIKECHHS B
Yxpaini» (2002), «McrmomHuTenbHOE IPOU3BOACTBO» 3a 3ar. pen. B.A. Kpoiitopa
(2003), bitoycos 10.B. «Bukonasue npoBamkennas» (2005), «AKTyanbHI MUTaHHS
BUKOHABYOTO MPOBAKEHHs» 3a 3ar. pen. [.B. Cnacubo-®PateeBoi (2009), Ironin
P.B., llIxapyna K.B., CenpkiB O.JI. «OpranizamiiiHo-ipaBoBi 3acaju JisSIbHOCTI
cy0’exTiB BUkoHaB4oro npoapkeHHs» (2010), aernpka-Komotmo 1.3., Parymina
b.I1. «Bukonasue npoBapkeHHs» (2014), «BukoHaBue mpoBaPKeHHS» 3a 3ar. pejl.

B.B. Komaposa (2014) tomo). OkpeMHM MHUTAaHHSAM BHUKOHABYOT'O MPOBAIKCHHS
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MPUCBSYEH] JAMCEpTalliiHl JOCIIUKEHHS TakuxX HaykoBUiB, sk: Taman JLI.
(«Peamizarist cyqoBHX pillleHb y BUKOHABUOMY MpoBajkeHHI», 2012), BepOa-
Cunop O.b. («IIpaBocyO’€KTHICTH Cyny y BHUKOHAaBYOMY MpoBakeHHI», 2013),
JIsmenko P.O. («IIpuBeneHHs CyHOBUX DIllICHh Yy [HMBUIBHUX CIpPaBax [0
npuMycoBoro BukoHaHHs», 2013), JIyk’ssHoBa M.JI. («AQMiHICTpaTHBHO-TIPABOBI
3acaid OCKapKeHHs [Jid abo Oe3disUIbHOCTI TOCaJ0BUX OCI0 JepKaBHOI
BUKOHABYOI ciyx0u», 2014), Sxumuyk C.O. («BUKOHaHHS CYJOBUX pIllICHb SIK
yacTUHA CyAoBOro po3rigy», 2015) Tomo. OaHak TWUTAHHIO 3aCTOCYBAHHS
rapanTii y BUKOHAaBUOMY TIPOBA/DKEHHI, JOCIIDKEHHIO TIiJACTaB Ta TMOPSJIKY
3aJly4CHHS TrapaHTa SK YydYacHHKa BUKOHABUOTO TIPOBADKEHHS 3a3HAYCHUMU
HAyKOBI[IMH yBara TPaKTHYHO HE NpUAUIIeTbes. llopsn i3 UM  HasBHI
(GyHIaMEHTaJIbHI TCOPETHYHI HAMPAIFOBAHHS 3 MPABOBOTO PETYIFOBAHHS BiTHOCHH
rapaHTii y 3000B’s3aJbHUX IIPAaBOBIIHOCHMHAX, BHUKIAJCHI B TMpamsgx TaKUX
HaykoBIiB, sk T.B. bonnap, M.B. Benenpka, O.B. [I3epa, JI.O. €cinosa, H.C.
Ky3nenosa, B.B. Jlyup, L. ITyukoBcbka, O.P. Iluimika Tomio, aje B HUX HE
BPaxOBYIOTbCS OCOOJIMBOCTI 3aCTOCYBAaHHSA rapaHTii y BUKOHABYOMY ITPOBAJKEHHI.

Ilepm HDK mepeiitm g0 0Oe3mMOCepeHBOTO  JOCHTIDKEHHS MPoOIeMu
3aCTOCYBaHHS TOPYKM Ta TapaHTii y BHUKOHABYOMY IMPOBA/KEHHI 3 METOIO
BUPIIIEHHS O3HA4YE€HOI MpoOJieMH, CIifi 3YNHHUTH yBary Ha I1HIIMX MOMKJIMBUX
NUIsIXax BUpPIMICHHS 11i€i mpobiemMu. OTHUM 13 MUIAXiB MOXKE OyTH 3aCTOCYyBaHHS
3a aHAJIOTI€I0 TOJIOKEHB 4.5 ¢T.71 3aKkoHy, 3riIHO 3 AKOIO y pa3i BUI3Ay OOpKHHUKA
Ha MOCTIHE MPOKUBAHHS [0 JAEpKaBH, 3 IKO YKpaiHa He yKiajia IOrOBOPiB MPO
HaJIaHHS TIPABOBOI JOMOMOTH, 3a PIIEHHSAM CYAY 0 BUi3Ny OOp)KHHKA 3a KOPJOH
CTSATHEHHS aJiMEHTIB 3IIMCHIOETBCSA 3a BECh NEPIOJ JO JOCATHEHHS JUTHHOIO
MOBHOJIITTSA, TOOTO Croci® BUPIMICHHS MPOOJIEMU TOJSATAE y CIUlaTi BCi€l cymwu
MepIoIMYHUX TUIATEeXKIB, SK pPE3yabTaT — 3HATTS OOMEXKEHHS W OTpUMaHHS
MO>KJIMBOCTI 3apOOJIsATH KONITH 3a MekaMu YKpainu. OpHaK CiIil BpaxyBaTH, IO
3aCTOCYBaHHS IBOT'O CIMOCOOY MOKJIMBE 3a YMOB, WIO0 pO3MIp BCl€i cymu
MEepPIOANYHUX TJIATEXKIB Oy/ae HE JyKE BEJIUKUN 1 OOpPKHUK 3MOXKE OTPUMATH Ha

BCIO 1[I0 CYMY KpeIuT B 0aHKYy, MOXKJIMBO, HUISIXOM 3aCTaBH HEPYXOMOCTI ab0 Ha



)
IHIIMX yMOBaX, NPUUHATHUX a1 OaHKy 1 NO3WYalbHMKA. SIK Japyruil cmociod
BUPIIICHHS] TPOOJEMU MOKHA PO3TIsJaTh 3aMiHy OOp)KHHMKAa Y BHUKOHABUOMY
MPOBaPKEHHI, TOOTO KOJIIM XTOCh 13 pOAMYIB OOpxkHUKA abo  iHImIA ocoba
MOTOJIUTHCSI B3SITU HA ceOe 30008’ s3aHHs OopkHUKA. CIIi] TAKOK BpaxyBaTH, 1110 B
bOMY BUIAJKY, BIIMOBIAHO A0 BUMOTr cT. 520 LIK Ykpainu, HeoOxiaHa 1mie 3ronaa
KpeauTopa (CTAryBaya), sika B CHJIy MEBHUX MPUYMH MOXKE i HEe OyTH HaJaHOIO.
OCKITbKY TTMTAaHHS MPABOHACTYITHUIITBA Y BUKOHABUYOMY MPOBAKCHHI, 30KpeMa y
BUMAJKY 3aMiHM OOp)KHMKA, BXKE AOCIKYBaJloCs paHillle aBTOPOM Yy CTaTTi
«/leneramis Ta 1ecia SK TIiACTaBM TPABOHACTYIHUIITBA Y BHUKOHABUOMY
npoBapKEeHHI» [1], TO HE 30cepeKyBaTUMEMO Ha IbOMY yBary.

Mae npaBo Ha iCHYBaHHsI TPETii croci® BUPIMIEHHS MPOOJIeMH: OTpUMaHHS
OOpP)KHUKOM KPEAUTYy JIJIs TIOTAIICHHS 3a00proBaHOCTI 3a MUHYJIHMHA TeEpioj,
OCKUTBKM 111 cyma Oyjie 3HAYHO MEHINOK, HDK y BHIAJAKY CIUIATH BCIET CyMH
NEepIoIMYHUX IIATEeXKIB, @ TOMY OUIbII peanbHOI0 B i1 orpumanHi. Ilicia mporo
BUKOHABEI[b Ma€ 3HATH 3 OOp>KHMKA OOMEKEHHs MOro mpaBa Ha BUI3Jl 3a MEXI
VYkpainu, 1 y OopKHUKA TOJI 3 SBISETHCS MOXJIUBICTH MOI3AKA Ha 3apOOITKH 3a
Mex1 YKpaiHu i mepepaxyBaHHS KOIITIB HA PaXyHOK OpPTaHy BUKOHAHHS pillIEHHS
JUIS BAKOHAHHS 000B’S3KY 13 CIUTATH NEPIONYHMX IUIATEeXKIB. AJie CIIiJl BpaxyBaTH,
o y OOp>XKHMKA, JOKA BiH POOUTHME TEpIi 3apoO0ITYaHCHKI KPOKH 3a MEXKaMu
VYkpainu, I[UIKOM MOXYThb BHUHHUKHYTH TI€BHI mpoOiemu, 30kpema: 1)
HECTaOUIBHICTh 3apO0ITKY, a OTXKe, BIACYTHICTh TapaHTOBAHOTO HAIXOIKCHHS
KOINTIB JIJI CIUIATH TEPIOJUYHHUX IUTATEXIB 32 BUKOHABYMM JIOKYMEHTOM Y
MMOBHOMY 00CS$31, 1110 MO>KE MPU3BECTHU O BUHUKHEHHS HOBOT 3a00proBaHOCTI; 2) y
BUIAJKy HECBOE€YACHOI CIUIATH BIFACOTKIB 32 KPEJUTHUM JOTOBOPOM MOXKYTh
BUHUKHYTU Y OOp>KHHMKA MPoOsieMu 3 OAaHKOM-KpeIUuTopoMm; 3) BIANOBIAHO 110 4.4
cT.19 3akony OOp>KHUK 3000B’S3aHHMI HEBIAKIATHO IMOBIJOMHUTH BHUKOHABIIS IPO
3MiHy MICIIE3HAXO/KCHHS, a TaKOXX MO 3MIHY Miclsl POOOTH, IO MPHU3BEIEC JI0
nmpoOseM KoOMyHIKallli OOp)XKHMKAa 3 BHKOHABIIEM Ta HaJaHHSI HEOOXITHUX
JIOKYMEHTIB 3 MICIIsl HOBOi pOOOTH MPO pO3Mip 3apoOITKY, OCOOIMBO Y BUMAJKY,

KOJIM PO3MIp MEPIOJUYHUX TUIATE)KIB BU3HAYAETHCS SK YacTKa BiJ 3apoOITKY
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OOp)KHHMKA, a OCTaHHIM Mae 4YacTKOBY, THMYAacoBY 3alHATICTh Yy KpaiHi
nepeOyBaHHs; 4) iCHye pH3UK JJIs OOp)KHHMKA, IO CTATYBad, JI3HABIIKCH Bij
BHUKOHABIIS UM BiJl 1HILIOI 0COOU Mpo nepedyBaHHA OOp)KHMKA 3a MeXaMu Y KpaiHu,
MOJKE 3a)KaJlaTH MEPeryisiiy PO3Mipy BUIUIAT Y CYZAOBOMY MOPSAKY, a BiICTOIOBATH
CBOI1 IIpaBa B Cy/1 B Lii cuTyarii Juist OOp>KHUKA cTae mpobnemaTuaHuM. Lle moxe
MPU3BECTH JI0 3HAYHOTO 3POCTAHHS PO3MIpPY BHUILIAT 1 K PE3yNbTaT — MOBEPHEHHS
OopkHHMKA B YKpaiHy 1 MOLIYK HUM INUISAXIB YXWJICHHS B CIUIATH MEPIOAMYHUX
TJIaTEeXIB.

Cnig 3a3HauMTH, 10 TpobOjieMa KOMyHIKalii 13 BHUKOHAaBIEM Ta
BIJICTOIOBAHHS MPaB y CyJl MOXe OyTH BHUpILlIEHA HUISIXOM YKIaJAeHHS OOp>KHUKOM
BIZIMIOBITHOTO NTOTOBOPY nopydeHHs. Sk 3ayBaxkye O.€. ABpamoBa, TOBipeHUM
3MIACHIOE IOPUINYHI 11, TOMY LLJIKOM JIOMYCTUMO T€, IO y POJIi MOBIPEHOTO MOXKeE
BUCTyHaTH aJBoOKaT abo ocoba, sika Mae OCBITY YW JOCBiL y cdepi HamaHHS
opuandauXx mocayr [2]. Omke, mpoliecyaabHi MUTAHHA MOXKYTh OyTH BHpIIICHI
NOBIPEHUM, TOOTO MPEICTaBHUKOM, MOBHOBAKEHHS SKOTO 3aKpiruieHl y cT. 16
3akoHy, a MaTepiaJibHI MUTAaHHS BUKOHAHHS 3000B’si3aHb Ma€ BHUPIINIYBAaTH CaM
oopxkauk. Ha nHamry AyMmKy, BUPIIMTH MNpoOJieMy MOXKHA IUIAXOM YKJIaJCHHS
OOp)KHUKOM BIJIIOBIIHOTO JIOTOBOPY 3 OaHKoM a0o  iHIIOK (hpiHAHCOBOIO
yCTAaHOBOIO, TPU IIOMY OCTaHHS Oepe Ha cebOe 3000B’sI3aHHS TapaHTYBaTH
BUKOHAHHS OOP)KHUKOM HOT0 3000B’sI3aHHS Y BAKOHABUOMY IPOBAKEHHI.

Jlyist BUpIIEHHS] 1IHOTO MPOOJIEMHOTO MUTAHHS MOXXYTh OyTH BUKOPHUCTaHI,
OKpIM TapaHTii, 1HII BUAMU 3a0€3MeUeHHs BUKOHAHHS 3000B’SI3aHHS OOPKHUKOM,
30KkpeMa rmopyka abo 3acraBa. SIk 3a3Hauae M.B. BeHnenpka, mopyka — OIuH i3
BHUJIIB 3a0e3MeueHHs BUKOHAHHS 3000B’S3aHHs, NMPABOYMH IIOJ0 BCTAHOBJICHHS
MOPYKA Ma€ BYMHSATHCS y THCHMOBIA (opmi, TOpydHTeNnb BIAMOBiIA€E Mepen
KPEIUTOPOM y TOMY CaMOMy 00Cs3i, MmO W OOpPXHHK, BKJIIOYAIOUM CIUIATY
OCHOBHOTO OOpTy, BiJICOTKIB, HCYCTOMKH, BIIIIKOTYBaHHS 30HMTKIB, SKIIO IHIIE HE
BCTAHOBJICHO JOTOBOPOM IMOPYKH, MOPYUUTEIEM MOKe OyTH oHa ab0 KUIbKa 0ci0
[3]. O.P. Illumka 3-mOMiDK IHIIMX O3HAK IMOPYKH BHUIUISE MIMPOTY cdepu ii

3aCTOCYBaHHS, MIAKPECIIOYH, IO MOPYKOK MOXYTh 3a0e3leuyBaTucs SK
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JIOTOBIpHI, TaK 1 M03aJ0rOBIpHI, B TOMY YUCI1 JOJAaTKOBI, 3000B’sI3aHHS, OCKUIBKHU
3aKOHOJABCTBO HE MICTUTh JKOJAHUX OOMEXEHb I0A0 3a0€3MEUYEHHSI MOPYKOIO
Oynb-skux 3000B’s3aHb [4]. OTxe,  3aKOHOJABCTBO YKpaiHM B3arajai Ta
3aKOHOJIAaBCTBO TIPO BHKOHABYE IPOBAKCHHS 30KpeMa HE MICTITh OOMEKCHb
I10JT0 3aCTOCYBAaHHSI TIOPYKH K BUTY 3a0€3MEUSHHS] Y BUKOHABUOMY TIPOBAKCHHI,
a TOMY TaKui crociO BUPILIEHHS MUTAHHS MOXIUBUH.

Kpim 1nporo ocobi, sika MpakTUYHO HE BOJIOJIE CTAaTKAaMU 1 HE MOXeE
CIIa4yBaTH MEPIOANYHI TIJIATEXK1, MOXKYTh MOTOJIUTUCS B TaKUM CIOCIO TOTTOMOTTH
poaMYil, HAJABIIM IIAHC MOIXaTH 3a MeX1 YKpainu 3apobutu rporri. OgHak ciija
BpaxyBaTu, mo BianoBimHo g0 4.1 c1.553 LK VYkpainu cropoHamu 10roBOpYy
TIOPYKHU € KPEIUTOp OOpKHUKA, TOOTO CTATYBad Y BUKOHABYOMY IPOBAKCHHI, Ta
NOPYYUTENh, JOTOBIPHI BIIHOCMHU BUHUKAIOTh MK KPEIUTOPOM (CTATyBadyeMm) i
MOPYYHTETIEM, & TOMY CTATYBau MOXE HE BHSBUTH OakaHHS YKJIaJaTH JOTOBIp
NOPYKH, BPaxOBYIOUM MAWHOBUU CTaH YM BIK MOPYYMTENsS, PO3TISIAlOUd TakKy
IPOMO3UIIII0 K CIpOo0y OOpKHUKA BUIXaTH 32 MEXKI YKpaiHu W yCKJIaJHUTU HOTO
posmyk. Sk minkpecioe LI. ITyukoBcbka, X04a MOPYYHTENIb i BIAMOBiZae BCiM
CBOIM MailHOM, Ha SIK€ MOKE 3BEpTAaTHUCS CTATHEHHS, aje 1€ He TapaHrye, o
TAKOro MaiiHa MO)Ke HE BUCTAYWUTH a00 B3arayii He iCHyBaTH. SIKIO K BUKOHAHHS
3000B’s3aHHA  3a0e3MeYMB MAaWHOBHH TOPYYUTEIb, TO KpEAUTOp, y pasi
NOPYIIEHHS 3000B’s13aHHs OOP>KHUKOM, Ma€ MPABO 3BEPHYTU CTATHEHHS Ha MEBHE
MaiHO MaiHOBOTO TIOPYYHUTENI — MpeAMeT 3actaBu [5]. 3BicHO, s cTAryBaua
HaJlaHHS MaWHOBOTO 3a0e3reuyeHHs, TOOTO 3acTaBH, € OUIBII NPUUHATHUM 1
CIIOHYKAaTHME JI0 YKJIaJIeHHS BIAMOBITHOTO M0TOBOpY. Ciin BIAPI3HATH JIOTOBIp
MOPYKHA BiJ JIOTOBOPY 3acCTaBU, KOJM 3aCTaBOJABIIEM BHUCTYIA€ MAWHOBHMA
MOPYYUTEIh, TOOTO TpeTs ocoba, mo nepeadadeHo 4.1 cr. 583 LK Ykpainn. Xoua
CTOPOHAMHM SIK JIOTOBOPY MOPYKH, TaK 1 JOTOBOPY 3aCTaBH MOXYTh BUCTYMATH 5K
¢bi3uuHi, Tak 1 FOPUIAUYHI 0COOH, aje IOPUANIHI 0COOU MaJIO 3aIliKaBICH] TPUBAIHIMA
4yac HECTH BIJIMOBIIAJIBHICTH 3a 3000B’sI3aHHSIMU OOp>KHUKA BCIM CBOIM MallHOM 3a
JIOTOBOPOM TOPYKH, iM Kpamie  pHU3UKyBaTH TEBHOI KOHKPETHOK CYMOIO

MPOTSITOM BU3HAYEHOTO CTPOKY, SIK 1[€ Ma€ MICII€ B JOTOBOPI rapaHTIli, TAKOXK M HE
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I[IKaBO 3aCTaBJSITH CBOE MallHO 3a 3000B’si3aHHSMH  (PI3UYHOI  0COOH,
CMO/IBAIOUKCH OTPUMATH Bil OOp)KHUKA HE JOCUTh BEIUKY BHUHArOpojy 3a IIE.
Binrak, Ha Hally AyMKy, ONTUMaJbHUM Y LIA CUTyalli € YKJIAQAEHHS TOTOBOPY
rapaHrii 3 METOI0 3a0e3MeYeHHs] BUKOHAHHS 3000B’13aHb OOPKHUKOM.

lapanTis, sk 3a3Hagae B. be3kinyOuii, — 1ne oauH 13 BUAIB (CHOCOOIB)
3a0e3MeUeHHs] BUKOHAHHS 3000B’S13aHb, KU MOJiSArae y TOMy, IO OaHK, 1HIIA
¢iHaHCOBa yCTaHOBA, CTpaxoBa OpraHizailis (rapaHt) rapaHTye nepes KpeIuTopom
BUKOHAHHS OOpKHUKOM CBOro 000B’si3Ky. LluBiTbHO-TIpaBOBa KOHCTPYKIIis
rapaHTii BIAPI3HIETHCS 1i BiJ] IHIIUX BUIB 3a0€3MeUeHHs] BUKOHAHHS 3000B’ 13aHb,
a came: CrHerjalibHUM Cy0’ €KTHUM CKIaJOM Ta HE3aJIeXKHICTIO 3000B’s3aHb 3a
rapaHTi€l0 BiJl OCHOBHOTO 3000B’si3aHHS (IPUHIMII HE3aJeKHOCTI TrapaHTii).
[TpyHIMN HE3aJIe’)KHOCT1 rapaHTii MOB’sA3aHUM 3 11 KOMEPIIHOK MPUBAOIUBICTIO
MOPIBHSHO 31 CXOXUMH BHUJAAMHU 3a0€3IICUYCHHS BHKOHAHHS 3000B’s3aHHS,
HAIPUKIIAJ, MOpyKoro. HezanexHicTh rapaHTii 30a1aHCOBY€ETHCS MPABUIIOM TIPO T€,
IO TapaHT Mae€ MpaBO Ha 3BOPOTHY BHUMOTY N0 OOp)KHMKAa B MeEXaX CYMH,
CIUTAY€HOT HUM 3a TapaHTIEI0 KPEAUTOPOBI, SKIIO 1€ BCTAHOBJIEHO IOTOBOPOM MiX
rapaHToM i 0op:kHUKOM [6].

Crnin 3a3HAYMTH, IO CEepeJl HAYKOBIIIB TOYAThCSA IUCKYCIi MIOAO CYTHOCTI
rapanTii. OfHi BBaXKaroTh 11 OJHOCTOPOHHIM MPAaBOYMHOM [7], iHIII — JOrOBOPOM
MIDK TapaHTOM Ta OOPXKHHKOM IIOJ0 HaJaHHs rapaHTii [8], B HamoMy BUIAAKYy —
II¢ JIOTOBIp Ha KOPHCTh TPEeThoi ocoOu (cTaryBaua). Ile i HE MMBHO, OCKLIBKH
3akoHojaBenb 3akpimuB y LUK Ykpainu npuHIMIIOBO HOBHM 1THCTUTYT TapaHTIi,
BiIMIHHMI Bil po3yMmiHHs rapanTii 3rigao 3 [IK YPCP 1963 poky. ane TeopetnyHi
MO3UII{ 3 IIHOTO MUTAHHS HE € MIPEAMETOM IIBOTO JOCIIKEHHS.

BignoBigno no 3akony Ykpainu «IIpo Oanku i OaHKIBCBKY isSTIbHICTH)
BUJla4a TapaHTId BBaXKAEThCS OAaHKIBCHKOIO OMEpaIli€l0, a BiATaK TapaHTIA € HE
Jauie BUAOM 3a0e3nedeHHs 3000B’S3aHb, a W BUAOM (iHAHCOBHX TOCIyr. Sk
3asHayae .M. TIyukoBChKA, BUMHSIOUM TaKy if0, TapaHT, 10 CyTi, BHKOHYE
rpouIoBe 3000B’s13aHHS MPUHIMNANA niepe]] OeHediiapoM MOBHICTIO a00 B NEBHIN

YaCTUHI, ajie He OUIbIIe CyMH, 3a3HAYEHOi Yy TrapaHTii, BIAMNOBIIHO A0 YMOB
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rapanrii. 3rigHo 3 4.1 c1. 566 LIK Ykpainu oOcAar BiANOBIAAIBHOCTI FapaHTa Mepea
OeHedimiapoM 3a MOPYIICHHS  OOPKHUKOM-TIPUHIIMIATIOM  3000B’sI3aHHS,
3a0e3MeYCHOr0 TapaHTIEI, OOMEXKYEThCS CIUIATOI0 CyMH, Ha sKy 11 Bumano [9].
Kpim 1poro, BiamoBigHo a0 ct. 569 11K Vkpainu rapaHT, CIIaTUBIINA KPEAUTOPY
CyMY BIANOBIJTHO O YMOB rapaHTii, Ma€ IpaBo Ha 3BOPOTHY BUMOTY 10 OOpHUKA
B MEXaX CyMH, CIUIAY€HOI HUM 3a rapaHTi€l0 KpeauTopy. Biarak rapanTis mMoxe
CTaTH I[IKaBOIO BCIM YYaCHUKaM MPABOBITHOCUH: 1) KpeaAUTOp (CTIAryBay) OTPUMYE
rapanrito Bif 0aHKy, 110 3000B’s3aHHSI OOpKHUKA OyyTh BUKOHAHI; 2) OOPKHHK
OTPUMYE MOKJIMBICTH MOIiXaTH 3apOOUTH KOIITH 1 MOr0o MEBHUN yac OUIbIIEe He
TypOy€e BUKOHaBEllb; 3) OaHK sIK rapaHT BiJ LI€T onepallii OTpUMye BUHATOpoAy; 4)
BUKOHABEIb HA MEBHUN Yac MO30aBIIAETHCSA MPOOJIEMH CTITHEHHS MEPIOAMYHUX
IUIATEXKIB 13 OOpKHUKA, SKUM (HPaKTUYHO HE IJIATOCTIPOMOKHUN. SIKIIO OOpKHHUK
yKJagae 3 OaHKOM JOTOBIp TapaHTii, TO OaHK-rapaHT CTa€ 3aIllkaBJICHUM B
yKJIaeHH1 3 OOP’)KHUKOM H 1HIIUX JOTOBOPIB, 30KpEMa: HaJlaHHA HOMY KPEIUTHUX
KOIITIB Ta TMOramieHHs 3a00proBaHOCTI TMepeNl CTATyBaueM; OOCITyroBYyBaHHS
paxyHKy, Ha SIKHU OOpHUK IepepaxoByBaTUME 3apoOJieHI 3a MekaMu YKpaiHu
KOIITH JJI1 TOTAalleHHs KpeauTy Ta [ CIUIaTH MepIoJUYHUX TIaTeXIB;
BUKOHAHHS OMeparliii mo rnepepaxyBaHHIO KOIITIB HA PaXyHOK OpraHy BUKOHAHHS
pillieHb JI CIUIaTH TEepIOAMYHHUX TutaTexiB Tomo. Ciif TaKoX BpaxyBaTH, IIO
MiZICTAaBOIO JIJI1 BUKOHAHHS TapaHTOM CBOTO 3000B’s3aHHS € TMpeJ SBJICHHS
MUCHMOBOT BUMOTH CTATYBaya JI0 rapaHTa Mpo CIUIATy TPOIIOBOi CYMHU BiIOBITHO
OOpP>)KHUKOM HE TMOPYIIYBAIMCS 1 KOUITH HA PaXyHOK OpraHy BUKOHAHHS PILICHHS
Cyly HAAXOAWIA BYACHO 1 B TMOBHOMY o00cs3l. BimkpuBmm KpeauTHY JIiHIIO
OOpXXHUKY, OaHK MOXXE B OCOOJHMBOMY BHITQJIKy, KOJH B SKHHCh MICSIb BiJ
OOp)KHHMKa HE HAIIWNUIO JOCTaTHHO KOIITIB IS 3JMIMCHEHHS TEPiOJHIHOTO
MJIaTeXYy, 3AIMCHUTH MEeH TIAaTLK 32 PAXyHOK KPEJUTHUX KOIITIB, TOOTO MPOIIEC
CrutaTu OOP)KHUKOM TMEPIOMYHUX TUIATEXKIB CTa€ CTAOUTHBHUM 1 MPOTHO30BAHUM.

OCKUIbKH BC1 YYaCHUKH 3a3HaY€HUX MPABOBIIHOCUH MAaTUMYTh CBIM 1HTEpeC
y 3aCTOCYBaHHI TapaHTii SK cmocoOy 3a0e3ledyeHHs BUKOHAHHS OOpPKHHKOM

3000B’s3aHb y BUKOHABYOMY MPOBAKEHHI, TO 3aJMUIIAETHCS BUPIMIUTUA JUIIE
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JesiKl IpoUEeAypHI MOMEHTH, 10 32 HASBHOCTI JOOPO1 BOJ1 BCIX YYACHHUKIB LILIIKOM
MoxuBo. [lo-miepine, ciij BUPIIUTH MUTAHHS BU3HAYEHHS Ta (ikcallii po3Mipy
NEepIOINYHUX IJIATEXKIB HAa MEBHUU MEpPiOJ 3 METOI BHU3HAYEHHS CyMHU TapaHTIi.
Sxuo po3Mip MEpIOAMYHUX IUJIATEXKIB BHU3HAYABCA BIA  PO3MIPY 3apoOiTKy
OOp>KHHMKA YU BiJl pO3MIPY CE€pPEeIHBOro 3apoOITKy MO PErioHy, TO CIiJl CTOPOHAM
00OyMOBUTH (DIKCOBAHY WIOMICSYHY cymMy IMiatexy. CTOpOHM MaroTh IpaBo,
BIAMOBIAHO /10 4. 2 ¢T.19 3akoHy, y mporieci BAKOHAHHS PIllICHHS YKJIACTH MUPOBY
yrony, sKa 3aTBEPIKYEThCS CYIOM, SKHUA BHUJAB BUKOHABYMNA JOKYMEHT. Y
MUPOBI yroJii CTOPOHHU, KpIM BCTAHOBJIEHHS (DIKCOBAHOTO PO3MIPY MEPIOJTUYHUX
TUIaTe)X1B HAa BCTAHOBJICHHUI CTPOK, HAMPUKIIA HA TPU POKH, MOXKYTh TIepeA0adnTH
MiJICTaBU Ta YMOBH, 32 SKHX PO3MIp TUIATEKY MOXKE OyTH TeperiITHyTHI. SIKII0 X
CTOPOHHU HE 3MOXYTh JIIWTH 3TOJM MIOJ0 YMOB MHPOBOi yroJau, TO y OOp)KHUKA €
paBo, 3aKpimieHe y 4. 3 cT. 33 3akoHy, 3BEpHYTHUCS JI0 CYAY 13 3asBOIO 3 TUTAHHSI
3MIHH CIOCOOY 1 TOpSAJIKY BUKOHAHHS PIIICHHS 3a HAsSBHOCTI OOCTaBWH, IO
YCKJIAIHIOIOTh BUKOHAHHS CYJOBOro pimieHHa. Ha Hamry nymKy, MifcTaBOrO s
TaKoi 3asBU OOpPKHUKA € 00CTaBUHA HEMOXKJIUBOCTI 3HAWTH poOOTY B YKpaiHi.

[IpaBo oTpumaHHS OaHKOM-TapaHTOM CBO€4YacHOi 1HGoOpMaIlii 1100
MOPSIIKY BUKOHAHHS OOPXXHUKOM PpIIIEHHS MOXKe OyTH peajli3oBaHe MIJISIXOM
nojadi OOP)KHUKOM SK YY9aCHUKOM BHKOHABYOTO IPOBAKEHHS 3asBH BIJIMOBIIHO
10 4.1 cT. 16 3akoHy Ta yKJIaJCHHS JIOTOBOPY MPO KOMEPI[iiHE MpeCTaBHUIITBO,
nepenbauene ct. 243 1K Vkpainu. Toxai rapanT HaOyBae mpoIlecyalbHHUX IpaB
MPEICTaBHUKA OOPKHUKA Y BUKOHABUOMY MPOBAHKCHHI.

OTxke, mo-mepiie, BHUKOPUCTAaHHS  LMBUIBHO-TIPABOBUX  CIOCOOIB
3a0e3MneveHHs] BUKOHAHHS 3000B’s13aHb OOp)KHUKA Y BUKOHABYOMY MPOBAHKECHHI €
MOXXJIMBUM Ta JominbHuM. [lo-apyre, ogHUM 13 croco0iB BHpPIMIEHHS MPOOIeMHU
CUCTEMATHUYHOI HECIJIaTH MEPIOJUYHUX TUIATEXIB Y BUKOHABYOMY IPOBAKEHHI
Ma€ CTaTd HaJgaHHA (PIHAHCOBOK YCTAHOBOIO TapaHTii N[00 BHKOHAHHS
OOpHUKOM CBOIX OOpProBUX 3000B’si3aHb Yy BUKOHABUOMY IPOBAKEHHI, SKIIO
OOpXHUK 3MIr 3HAWTU JKEpesno 3apoliTKy 3a Mexamu Ykpainu. [lo-Tpere,

HEOOX1/IHO HA/IaTH TapaHTy MPOLECyalbHl MpaBa y BUKOHABYOMY IPOBAIKEHHI, SIK
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BaplaHT — IpoLEeCcyallbH1 MpaBa NpeacTaBHUKa OOpkHMKA. [lo-ueTBepTe, TOLUTBHO
nonoBHUTH cT.71 3akony VYkpainum «lIpo BHKOHaBYEe NPOBAKEHHSI» B[
02.06.2016 p. yactuHoro 15, BuknaBmM ii y Takiid penakuii: «Tumuacose
oOMeKeHHs OOpXHUKa y IMpaBl BUI3AY 3a MEXl YKpaiHM NAJIArae 3HATTIO
BUKOHABIIEM VY BHUIAJKY HaJaHHSA (PIHAHCOBOIO YCTAHOBOIO TapaHTii WI0J0
BUKOHAaHHS OOpXKHHMKOM CBOiX OOproBux 3000B’si3aHb Yy BHUKOHABYOMY

NPOBAJKEHHI Ta CIUIATH OOPKHUKOM 3a00PTOBAaHOCTI 32 MOMNEPEIHINA Mepioa».
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It should be noted that the problem of non-payment by debtors of periodic
payments, including alimony, continues to be urgent in Ukraine. The legislator's
recent attempts to solve this problem by imposing restrictions on debtors: in the
right to travel outside Ukraine, in the right to drive vehicles, in the right to hunt
and use weapons did not produce the expected results. The reason for the non-
payment of periodic payments for many debtors is their lack of employment
opportunities in Ukraine, and therefore another way of solving the problem should
be sought.

Domestic scholars pay considerable attention to the investigation of
enforcement proceedings, but the question of the application of the guarantee in the
enforcement proceedings, the study of the grounds and the procedure for involving
the guarantor as a participant in the enforcement proceedings remain poorly
understood. At the same time, fundamental theoretical developments in the legal
regulation of the relationship of the guarantee in the obligatory legal relationship
are available in Ukraine, but they do not take into account the peculiarities of the
application of the guarantee in enforcement proceedings. Therefore, the purpose of
this work is to investigate the feasibility of using the guarantee as a way of

enforcing the debtor's obligations to regulate legal proceedings in enforcement
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proceedings, in particular as regards timely payment by the debtor of periodic
payments.

Much attention is paid to other ways of ensuring that the debtor fulfills
obligations to pay periodic payments, such as the replacement of the debtor, surety
and pledge. The replacement of the debtor and the surety may give rise to
objections by the creditor when he doubts whether the new debtor and the surety
can fulfill the debtor's obligations. Lending can arrange for a lender, but then there
is a problem for the debtor to find a person who agrees to pledge his property as
security for his obligation. The author argues that the guarantee is the best way to
resolve the problem of payment by the debtor of periodic payments in enforcement
proceedings, since the guarantor is entitled to a claim against the debtor in case of
default, and the guarantee provides for the maximum amount of guarantee.

The guarantee may be of interest to all parties to the legal relationship: 1) the
creditor receives a guarantee from the bank that the debtor's obligations will be
fulfilled; 2) the debtor has the opportunity to travel abroad to earn money and his /
her certainty is no longer of concern to the executor; 3) the bank as a guarantor of
this transaction receives remuneration; 4) the performer has for some time been
deprived of the problem of collecting periodic payments from a debtor who is not
insolvent. If the debtor enters into a guarantee agreement with the bank, the
guarantor bank becomes interested in concluding with the debtor other agreements,
in particular: granting him credit facilities and repaying the debt to the lender;
servicing the account to which the debtor will transfer funds earned outside
Ukraine for repayment of the loan and payment of periodic payments; execution of
operations on the transfer of funds to the account of the executing authority for
payment of periodic payments, etc.

The author concluded that it is feasible and appropriate to use civil legal
means to enforce the debtor's obligations in enforcement proceedings. One solution
to the problem of systematic non-payment of recurring payments in enforcement
proceedings should be to provide the financial institution with a guarantee that the

debtor will discharge its debt in enforcement proceedings if the debtor can find a
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source of income outside Ukraine. It is proposed to grant the guarantor the
procedural rights of the debtor's representative in the enforcement proceedings. It
is proposed to supplement Article 71 of the Law of Ukraine “On Enforcement
Proceedings” of 02.06.2016 with part 15, stating it in the following wording:
obligations in enforcement proceedings and payment of the debt by the debtor for

the previous period. "



